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Attachment Index
Attachment 1 Agenda

Attachment 2 Director’s Slides
(Agenda Item 2)

Attachment 3 Order granting Petitioner's Request for Oral Argument and allotting ten
minutes for their oral argument
(Agenda Item 4)

Attachment 4 Order adopting Finding of Fact, Conclusions of Law, and Recommendation of
Hearing Officer to the Environmental Management Commission
(Agenda item 4)
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Amended 4/5/24

AGENDA*
MEETING OF THE
ALABAMA ENVIRONMENTAL MANAGEMENT COMMISSION
DATE: April 12, 2024
TIME: 11:00 a.m.
LOCATION: Alabama Department of Environmental Management (ADEM) Buiiding
Alabama Room (Main Conference Room)
1400 Coliseum Boulevard
Montgomery, Alabama 36110-2400

ITEM PAGE
1. Consideration of minutes of meeting held on February 9, 2024 2
2. Report from the ADEM Director 2
3. Report from the Commission Chair 2

4. National Salvage and Service Corporation, Petitioner v. ADEM, Respondent
EMC Docket No. 22-04 (IN RE: ADEM Administrative Order No. 22-079-AP

issued on May 18, 2022, to National Salvage and Service Corporation, Seima,

Dallas County, Alabama) 2
5. Other business 2
6. Future business session 2
PUBLIC COMMENT PERIOD 2
Brief statements by members of the public registered to speak 2

* The Agenda for this meeting will be available on the ADEM website, www.adem.alabama.gov,
under Environmental Management Commission.

** The Minutes for this meeting will be available on the ADEM website
under Environmental Management Commission.
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1. CONSIDERATION OF MINUTES OF MEETING HELD ON FEBRUARY 9, 2024

2. REPORT FROM THE ADEM DIRECTOR

3. REPORT FROM THE COMMISSION CHAIR

4, NATIONAL SALVAGE AND SERVICE CORPORATION, PETITIONER V. ADEM, RESPONDENT,

EMC DOCKET NO. 22-04 {IN RE: ADEM ADMINISTRATIVE ORDER NO. 22-079-AP ISSUED
ON MAY 18, 2022, TO NATIONAL SALVAGE AND SERVICE CORPORATION, SELMA, DALLAS
COUNTY, ALABAMA]

Before the Commission for its consideration in the above appeal are the following:
{1) Recommendation of Hearing Officer to the Alabama Environmental Management
Commission; {2) National Salvage and Service Corporation’s Objections to the
Recommendation of the Hearing Officer and Request for Oral Argument; (3) National Salvage
and Service Corporation’s Proposed Qrder; and (4) ADEM’s Reply to Petitioner’'s Objections to
Recommendation of Hearing Officer.

5. OTHER BUSINESS
6. FUTURE BUSINESS SESSION
PUBLIC COMMENT PERIOD

BRIEF STATEMENTS BY MEMBERS OF THE PUBLIC REGISTED TO SPEAK

Members of the public that wish to make a brief statement at a Commission meeting may do so
by first signing in on a register maintained by the Commission office prior to each regularly scheduled
meeting. The register will close ten minutes prior to convening each meeting of the Commission.
Following completion of all agenda items, the Commission Chair wil!l call on members of the public
wishing to make a statement in the order their names appear on the register. Speakers are encouraged
to limit their statement to matters that directly relate to the Commission’s functions. Speakers will be
asked to observe a three minute time limit. While an effort will be made to hear all members of the
public signed on the register, the Commission may place reasonable limitations on the number of
speakers to be heard. {Guideline 11, Guidelines for Public Comment).

The Guidelines for Public Comment are used in the application of ADEM Administrative Code
335-2, Environmental Management Commission Regulations, Rule 335-2-3-.05, Agenda and Public
Participation. The Guidelines for Public Comment serve to educate and inform the public as to how the
Commission interprets and intends to apply the Rule. The revised Rule 335-2-3-.05 was effective
October 7, 2016.
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BEFORE THE ENVIRONMENTAL MANAGEMENT COMMISSION
OF THE
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

NATIONAL SALVAGE AND SERVICE

)
CORPORATION, )
)
Petitioner, ) EMC Docket No. 22-04
) (IN RE: ADEM Administrative Order
V5. ) No. 22-079-AP issued on May 18, 2022,
) to National Salvage and Service
ALABAMA DEPARTMENT OF ) Corporation, Selma, Dallas County,
ENVIRONMENTAL MANAGEMENT, ) Alabama)
}
Respondent. }
ORDER

Before the Commission is the Petitioner’s Request for Oral Argument, and having considered the
same, the Commission hereby ORDERS, ADJUDGES, and DECREES as follows:
1. That the Petitioner's Request for Oral Argument is hereby granted with each Party allotted ten
minutes for their oral argument; and
2. That this action has been taken and this Order shall be deemed rendered effective as of the date
shown below; and
3. That a copy of the Order shall be forthwith served upon each of the parties hereto either

personally, or by certified mail, return receipt requested.
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ISSUED this 12t day of April 2024.

APPROVED:

A. Frank McFadden, Commissicner

MWM

apier Brown, I, C issioner

Wtw, issi

Ruby L. Perry, Commissioner

DISAPPROVED:

Mary J. Merritt, Commissioner

J. Patrick Tucker, Commissioner

John {Jay) H. Masingill, Ill, Commissioner

A. Frank McFadden, Commissioner

H. Lanier Brown, LI, Commissioner

Kevin McKinstry, Commissioner

Ruby L. Perry, Commissioner
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Page 3
ABSTAINED:
Mary J. Merritt, Commissioner H. Lanier Brown, 1, Commissioner
J. Patrick Tucker, Commissioner Kevin McKinstry, Commissioner
John (Jay) H. Masingill, lll, Commissioner Ruby L. Perry, Commissicner

A. Frank McFadden, Commissioner

This is to certify that this Order is a true and accurate
account of the actions taken by the Environmental

Management C mmissi/ou r this 12¢h day of April 2024,
ﬁfjmj -

A. Frank McFadden, Chair
Environmental Management Commission
Certified this 12th day of April 2024




Attachment 4



BEFORE THE ENVIRONMENTAL MANAGEMENT COMMISSION
OF THE
ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT

NATIONAL SALVAGE AND SERVICE

)
CORPORATION, )
)
Petitioner, ) EMC Docket No. 22-04
) (IN RE: ADEM Administrative Order
vSs. ) No. 22-079-AP issued on May 18, 2022,
) to National Salvage and Service
ALABAMA DEPARTMENT OF ) Corporation, Selma, Dallas County,
ENVIRONMENTAL MANAGEMENT, ) Alabama)
)
Respondent. )
ORDER

Before the Commission is the Recommendation of the Hearing Officer in the above matter. Also
before the Commission are the Petitioner’s Objections to the Recommendation of the Hearing Officer;
the Petitioner's Proposed Order; ADEM’s Reply to Petitioner's Objections to Recommendation of
Hearing Officer; and the Department’s Proposed Order to the Hearing Officer’'s Recommendation. The
Commission having considered the same, along with all the submissions that have been presented to
the Commission in this matter, the Commission hereby ORDERS, ADJUDGES, and DECREES as follows:

1 That such Findings of Facts, Conclusion of Law, and Recommendation of the Hearing
Officer to the Environmental Management Commission are hereby adopted;

2, That pursuant to the adoption of the Findings of Facts, Conclusions of Law, and
Recommendations of the Hearing Officer, the Commission sustains the Department’s findings and
approves its action and Administrative Order No. 22-079-AP issued on May 18, 2022, to National Salvage
and Service Corporation, Selma, Dallas County, Alabama; and

3. That this action has been taken and this Order shall be deemed rendered effective as of
the date shown below; and

4, That a copy of this Order along with a copy of the Recommendation of Hearing Officer,
attached hereto as Attachment A, and made a part hereof, shall be forthwith served upon the parties
hereto either personally, or by certified mail, return receipt requested.



Environmentai Management Commission Order

ISSUED this 12th day of April 2024.

APPROVED:

I X it

Kﬁar'yj.\‘Mer ift, é6mmissioner

L

H. Lanier Brown, Il, Commissioner

%

Pat iek-Tucker, Commissioner

Kevi@ﬂc/Ki try, Commissig

J ¥} H. Masingill, Iil,;ﬂnmissioner

A. Frank McFadden, Commissioner

Ruby L. Perry, Commissioner

DISAPPROVED:

Mary 4. Merritt, Commissicner

J. Patrick Tucker, Commissioner

John {Jay) H. Masingill, Ill, Commissioner

AT Ml

A Frani< McFadden CJmmlsswner

K

I-yL ier Brown, Ii, Comn(/ssmner

Kevin McKinstry, Commissioner

Ruby L. Perry, Commissicner
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ABSTAINED:

Mary ). Merritt, Commissioner

J. Patrick Tucker, Commissioner

John {Jay) H. Masingill, Ill, Commissicner

A. Frank McFadden, Commissioner

Page 3

H. Lanier Brown, (I, Commissioner

Kevin McKinstry, Commissioner

Ruby L. Perry, Commissioner

This is to certify that this Order is a true and accurate
account of the actions taken by the Environmental

MEgjymnyo his 12th day of April 2024.

A, Frank McFédden,’Chair
Environmental Management Commission
Certified this 12th day of April 2024




ATTACHMENT A

BEFORE THE ENVIRONMENTAL MANAGEMENT COMMISSIO
OF THE ALABAMA DEPARTMENT OF ENVIRONMENTAL MANAGEmE'VED

NATIONAL SALVAGE AND SERVICE MAR 2 2 A
CORPORATION,
Petitioner, ENVMGMT
COMMISSION

EMC Docket No. 22-04

VS,

ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT,
Respondent.

RECOMMENDATION OF HEARING OFFICER TO THE
ALABAMA ENVIRONMENTAL MANAGEMENT COMMISSION

This matter proceeded to final hearing on September 26, 2023. The record subsequently closed on
March 12, 2024, Both sides submitted evidence at the hearing and filed post-hearing briefs and/or
proposed findings of fact and conclusions of law. After considering the evidence and the parties’ filings,
this Recommendation is made.

Introduction- Burden of Proof and Standard of Review

The law provides that the burden of going forward with the evidence shall be on the party
requesting the hearing. In other words, the burden of proof in this case rests with the Petitioner, National
Salvage and Service Corporation (“NSSC”™) to establish by a preponderance of the evidence that the
Department’s action should be modified or reversed. The hearing shall be conducted as a de novo
proceeding and the consideration by the Commission is de novo. Bates Motel. Inc. v. Env't Mgmt.
Comm'n, 596 So. 2d 924, 927 (Ala. Civ. App. 1991); Ala. Admin. Code R. 335-2-1-14 (6); Alabama

Rivers Alliance and American Rivers. Petitioners v. Alabama Department of Environmental Management,

Respondent and Alabama Power Company. Intervenor, 2006 W1, 6035756, at 7.




Finding of Relevant Facts

The following facts are basically undisputed. In 2021, a fire initially ignited by lightning started a
large fire at NSSC’s facility in Dallas County, Alabama. The fire jumped or spread from a bundle of
railroad ties and started a massive fire event throughout other bundles of ties within the facility. A
contributing factor to the size and spreading of the fire was the fact that NSSC stored a larger-than-normal
number of railroad ties on its premises. NSSC is in the business of purchasing, reselling and using in
various forms and for a variety of purposes, railroad ties. Normally, NSSC’s facility contained about 50
bundles of railroad ties but at the time of the fire event, the facility stored approximately 400 bundles. This
constituted approximately 2,000,000 railroad ties stored in close proximity to each other on NSSC’s
grounds. NSSC explained that the collection of the large number of railroad ties was due to the effects of
COVID and the related restraints on commerce at that period of time.

The undisputed evidence indicated that the fire events at NSSC’s facility were eventually fully
extinguished after approximately two weeks. The Department investigated the practices of NSSC and
issued it a questionnaire as part of the investigation. In response to that questionnaire, NSSC; through its
general counse! in consultation with other NSSC officials, stated that due to the larger than normal number
of railroad ties, the normal spacing between bundles of ties could not occur and, therefore, the access lanes
and spacing between bundles proved to be too narrow. While the facts are basically undisputed, the legal
issues are not.

Two legal issues are in dispute: (1) whether the fire events at NSSC’s facility violated ADEM
Admin. Code r. 335-3-3-.01; and, if so; (2) whether the Department’s Administrative Order properly

assessed a $75,000.00 penalty against NSSC for the alleged violation(s).



Conclusion of Relevant L.aw

ADEM Admin. Code r. 335-3-3-.01 provides in relevant part as follows: “No petson shall ignite,
cause to be ignited, permit to be ignited, or maintain any open fire... .” The regulation contains exceptions
which are not relevant to this case, and the issue here is whether NSSC ignited, cause to be ignited,
permitted to be ignited, or maintained any open fire. First, it is undisputed NSSC did not ignite the initial
fire; that fire’s origin was lightning. The question instead must focus on whether NSSC did in fact
“maintain” “any open fire.” While certainly NSSC did not strike the match, so-to-speak, to start the initial
fire, its self-admission that its own, unprecedented storing of huge bundles of railroad ties without
following its own practice of keeping proper-access lanes and spacing between those bundles, supports the
conclusion that NSSC permitted and allowed an open fire to be maintained. “Language used in an

administration Regulation should be given its natural, plain, ordinary, and commonly understood

meaning.” West Bay Watch. Inc. and George A. Tonsmeire, Petitioners v. Alabama Department of
Environmental Management. Respondent and Degussa Corporation, Intervenor, 1998 WL 525564, at 8.

The dictionary defines “maintain” as “to keep in an existing state” or “to continue.” Merriam-Webster.
https://www.merriam-webster.com/dictionary/maintain. Retrieved March 19, 2024. The existing
conditions on NSSC’s premises allowed the fire event to continue and kept it in a state of eruption, fueled
and ongoing.

Taking all the evidence and facts in their totality, the Hearing Officer must conclude that NSSC’s
actions or omissions did cause an open fire(s) to be maintained in violation of ADEM Admin. Code r. 335-
3-3-.01, NSSC’s failure to follow its own spacing and access practices simply because it self-accumulated
too many railroad ties caused, or at least permitted, the fire events to continue. The harder question is the

penalty assessment in this case.



Pursuant to Ala. Code § 22-22A-5(18)c., as amended, in determining the amount of any penalty,
the Department must give consideration to the seriousness of the violation, including any irreparable harm
to the environment and any threat to the health or safety of the public; the standard of care manifested by
such person; the economic benefit which delayed compliance may confer upon such person; the nature,
extent and degree of success of such person's efforts to minimize or mitigate the effects of such violation
upon the environment; such person's history of previous violations; and the ability of such person to pay
such penalty. In the Matter oft Danny Jones 101 Sands Street Selma, Dallas County, Alabama, 2016 WL
4432855, at 1. The Hearing Officer will analyze each factor.

The seriousness of the violation: The Department’s representative, Ronald Gore, testified the
violation was sertous but did not cause any irreparable harm to the environment. There was no evidence
that there was ever any measurable threat to the health and safety of the public. While the burning of large
fires is certainly serious from the standpoint of its potential harm, there was no evidence put forward that
the environment or public were in danger.

The standard of care manifested by NSSC: NSSC did not follow its own procedures. While the
Hearing Officer is sympathetic to NSSC in having to dea! with the tireless effects of COVID, nevertheless
by NSSC’s own admission, it did not follow its own standards of care which were contributing factors to
the maintenance of the open fire(s).

The economic benefit which delayed compliance may have conferred upon NSSC: NSSC obtained
no economic benefit from any alleged delayed compliance. To the contrary, NSSC sustained losses and
cooperated fully with the Department and emergency response agencies at all times.

The nature, extent and degree of success of such person's efforts to minimize or mitigate the effects

of such violation upon the environment: The evidence indicated that after the fires occurred, NSSC



attempted to fully cooperate with emergency responders and had its own employees on-site to put out
smoldering portions of the fires as they sparked. The fires were so large in size and number, however, that
NSSC was left to simply attempt to contain what they could. In any event, the Department does not seem
to criticize or dispute NSSC’s efforts in this regard.

NSSC’s history of previous violations: There was no evidence of any history of previous violations
by NSSC.

NSSC’s ability to pay the penalty: No evidence indicated that NSSC could not pay the proposed
$75,000.00 penalty.

Without attempting to in any way criticize Department procedure, the Department’s penalty
calculation was somewhat disjointed in this case. The Administrative Order seems to suggest that there
were three separate violations of three regulations. While the Administrative Order issued in this case
tends to indicate that the penalty amount was based on three separate regulations, the Department took the
position at the hearing that it was only one violation multiplied by 3 separate days. The maximum amount
for each violation being $25,000.00, and that amount multiplied by 3 days, equals the assessed penalty of
$75,000.00.

The Hearing Officer has consistently believed that since Department personne! have much
experience dealing with alleged violators and the interpretation of their own regulations, any hearing
officer should be reluctant to second-guess the Department when it comes to issues such as assessment of
penalties (barring some obvious injustice or glaring error). While the Hearing Officer personally believes
the factors which applicable law sets forth to judge a proper penalty amount shoutd provide a bit more
grace toward NSSC than suggested by the Department’s Order, the Hearing Officer is not a position to say

that the Department erred and cannot say that NSSC carried its burden to warrant a modification of the



penalty amount.
Conclusion
Based on the foregoing, it is the Recommendation that the Commission sustain the Department’s

findings and approve its action and Administrative Order.

@ %»« Lét b
R. Rainer Cotter. III
Hearing Officer
PC Box 310910
Enterprise, Alabama 36331
Ph. 334-347-2626

Fax 334-393-1396
Email mc/@enterpriselawyers.com

vl
Done this H day of March. 2024.




CERTIFICATE OF SERVICE

I hereby certify that [ have served a copy of the foregoing on the following individual(s) by email
and/or placing a copy of the same in the U.S. Mail, postage prepaid and properly addressed this 14 -
day of March, 2024:

Grady Moore

Balch & Bingham, LLP

1901 Sixth Avenue, North
Birmingham, Alabama 35203-4642

gmoore@balch.com

James R. Thrash

Mary-Frank Brown

Alabama Department of Environmental Management
PO Box 301463

Montgomery, Alabama 36130-1463

jthrash@adem.alabama.gov
maryfrank.brown'a@ adem.alabama.gov

Debra §. Thomas, Executive Assistant

Alabama Environmental Management Commission
P. O. Box 301463
Montgomery. Alabama 36130-1463

aemc(@adem.alabama.gov
fs/ R. Rainer Cotter, Ill % ‘ o

HEARING OFFICER






